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A.IDENTITY OF PETITIONER

Joseph Gray asks this Court to accept review of the Court of
Appeals decision terminating review designated in part B of this
petition.

B. COURT OF APPEALS DECISION

Pursuant to RAP 13.4(b), petitioner seeks review of the
unpublished Court of Appeals decision in State v. Joseph Scot Gray,
No. 74718-5-1 (June 12, 2017). A copy of the decision is in the
Appendix.

C. ISSUES PRESENTED FOR REVIEW

The Double Jeopardy clauses of the United States and
Washington Constitutions bar multiple prosecutions for the same
offense. Following a mistrial due to prosecutorial misconduct in the
opening statement, Mr. Gray was tried a second time for the same
offense and convicted. Is a significant question of law under the United
States and Washington Constitutions involved where the retrial of Mr,
Gray and imposition of a conviction violated double jeopardy

necessitating reversal and dismissal?



D. STATEMENT OF THE CASE

Joseph Gray was charged with one count of felony driving while
under the influence (DUI), one count of second degree driving while
license suspended, and one count of driving without an ignition
interlock. CP 284-85. Prior to trial, Mr. Gray pleaded guilty to the two
gross misdemeanor counts and proceeded to trial on the felony DUI
count. CP 265-71; 12/21/2015RP 24-28.

Mr. Gray moved in limine to bar the State from stating that Mr.
Gray had previously been convicted of driving under the influence,
submitting that instead, that Mr. Gray would stipulate that he had
previously been convicted of a felony offense under RCW 46.61.502,
12/21/2015RP 3-4.

Your Honor, part of the purpose of the stipulation is to

sort of cleanse the prejudice that comes with criminal

history that the case law acknowledges. My stipulation

mirrors the language of the statute of what elevates a

crime from gross misdemeanor driving under the

influence to felony driving under the influence.
12/21/2015RP 8.

The trial court agreed and Mr. Gray stipulated to the felony

prior conviction. 12/21/2015RP 22-24.



During the State’s opening statement, the prosecutor made
references to Mr. Gray’s previous felony conviction for driving while
under the influence:

At the conclusion of the proceedings, | will be back here
with my closing arguments and | will be asking you to
return a verdict of guilty when it comes to felony DUL.
You’ll be asked to return a verdict of guilty for the DUI
portion, but then you’ll be given a special verdict for
felony DUI and you’ll be asked to answer the question
whether or not Mr. Gray had a prior felony DUI
conviction.

And | expect that you will receive a stipulation in the

form that he did, in fact, have a prior felony DUI —
12/21/2015RP 34-35 (emphasis added). The trial court immediately
sustained Mr. Gray’s objection to this violation of the trial court’s in
limine order. 12/21/2015RP 35.

Outside the presence of the jury, Mr. Gray moved for a mistrial.
12/21/2015RP 38. The trial court disagreed with the prosecutor’s
explanation for the violation and granted the mistrial:

THE COURT: I thought we already went over that this

morning when you signed the stipulation agreeing to use

the term 46.61.502 in lieu of DUI.

MS. THOMASON: Your Honor, it’s my understanding

in signing that stipulation was not that | was signing

away my ability to describe what the statute is as what it
is.



THE COURT: Well, that was the Court’s intent. Why do
that if we’re not going to refer to DUI, refer to DUI in a
DUI trial?

MS. THOMASON: Your Honor, the purpose of the
stipulation is certainly to sanitize the facts of the
particular case, but it does not relieve the State of its
burden of proving every element beyond a reasonable
doubt. If the WPIC committee and if the jury instructions
state that it is a felony violation of that statute and felony
violation — and it is a felony prior driving-related
offense, then the State does need to prove that. | will
reference our charging document, our Information,

our second -- sorry.

THE COURT: I’ve read your Information.
MS. THOMASON: Okay.

THE COURT: And I took care reading the Information
only to use the term 46.61.502 as Ms. Rivera has noted.

MS. THOMASON: And, Your Honor, | would still note
that as we filed it, we do need to prove all of the
elements of that crime and it does say felony driving
under the influence.

THE COURT: Well, you prove all the elements of that
crime with the special verdict form in the form and
stipulation -- in the form that we provided. The Court
went to some care to accomplish all of that.

12/21/2015RP 37-38. The court agreed with Mr. Gray and ordered a
mistrial:
Well, Counsel, you entered into a stipulation that the
defendant, Joseph Scot Gray, was convicted on

September 29th, 2011, of a felony violation of RCW
46.61.502 in the State of Washington. It didn’t say a



felony DUI. We did that for a reason. | drafted the
language up. You agreed to it.

I’ve also provided you with an instruction to go with this
which includes the limiting instruction.

I’ve also drafted a special verdict form which asks the
question whether the defendant has previously been
convicted of a felony violation of 46.61.502.

So I think it should have been clear to everybody that the
intent was not to refer to DUI but refer to the statute, the
RCW, which contains the DUI offense, to give the State
the ability to prove that felony offense but at the same
time to provide the maximum protection for the
defendant for not admitting evidence that can be
construed as propensity evidence or propensity to
commit the offense of DUI.

Given the motions in limine and the previous agreement

to the language of the stipulation, I’m going to grant the

motion for a mistrial, finding that there’s no way we can

now unring the bell once the bell of referring to felony

DUI has been rung with the jury during the opening

statement. And I don’t think it was intentional on your

part, but here we are.
12/21/2015RP 42-43.

Following the second trial, Mr. Gray was acquitted of felony
DUI, but found guilty of the lesser included offense of actual physical
control of a motor vehicle while under the influence. CP 203-04;
1/13/2016RP 483-84.

The Court of Appeals rejected Mr. Gray’s argument on appeal

and affirmed his conviction. Decision at 6.



E. ARGUMENT ON WHY REVIEW SHOULD BE GRANTED

The retrial of Mr. Gray following the declaration of a
mistrial violated double jeopardy.

1. The Double Jeopardy Clause bars multiple trials for the
same offense.

Under the Double Jeopardy Clause of the Fifth Amendment, no
person shall “be subject for the same offense to be twice put in
jeopardy of life or limb.” U.S. Const. amend V.! Washington
Constitution article 1, section 9 similarly guarantees that, “No person
shall ... be twice put in jeopardy for the same offense.” ““The federal
and state [double jeopardy] provisions afford the same protections and
are identical in thought, substance, and purpose.’” State v. Ervin, 158
Wn.2d 746, 752, 147 P.3d 567 (2006) (alteration in original) (internal
guotation marks omitted), quoting In re Pers. Restraint of Davis, 142
Wn.2d 165, 171, 12 P.3d 603 (2000).

The Double Jeopardy Clauses protect a defendant against

multiple punishments or repeated prosecutions for the same offense.

1 The Double Jeopardy Clause of the Fifth Amendment was made applicable
to the states through the due process clause of the Fourteenth Amendment. Benton v.
Maryland, 395 U.S. 784, 794, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969), overruled on
other grounds sub nom. Payne v. Tennessee, 501 U.S. 808, 111 S.Ct. 2597, 115
L.Ed.2d 720 (1991).



United States v. Dinitz, 424 U.S. 600, 606, 96 S.Ct. 1075, 47 L.Ed.2d
267 (1976).

Underlying this constitutional safeguard is the belief that

“the State with all its resources and power should not be

allowed to make repeated attempts to convict an

individual for an alleged offense, thereby subjecting him

to embarrassment, expense and ordeal and compelling

him to live in a continuing state of anxiety and

insecurity, as well as enhancing the possibility that even

though innocent he may be found guilty.”

Dinitz, 424 U.S. at 606, quoting Green v. United States, 355 U.S. 184,
187-88, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957).

Retrial is barred by double jeopardy where three elements are
present: “(a) jeopardy previously attached, (b) jeopardy previously
terminated, and (c) the defendant is again in jeopardy ‘for the same
offense.’” State v. Corrado, 81 Wn.App. 640, 645, 915 P.2d 1121
(1996). If the defendant consents to a mistrial, double jeopardy bars
retrial when the prosecutor’s intent is to goad the defendant to move for

a mistrial. State v. Benn, 161 Wn.2d 256, 270, 165 P.3d 1232 (2007),

cert. denied, 128 S.Ct. 2871 (2008).



2. The prosecution intentionally provoked the defense to seek a
mistrial barring retrial.

Generally, when a trial ends in a mistrial requested by the
defendant, the Double Jeopardy Clause does not bar retrial. Oregon v.
Kennedy, 456 U.S. 667, 672-73, 102 S.Ct. 2083, 72 L.Ed.2d 416
(1982). But, where the prosecutor’s “conduct giving rise to the
successful motion for mistrial was intended to provoke the defendant
into moving for a mistrial,” retrial is barred by double jeopardy. Id. at
676. Under this standard, the focus is on the prosecutor’s intent, which
can be inferred from objective facts. Id. at 675.

The trial court held extensive discussions pretrial regarding the
prosecutor’s insistence she could tell the jury that Mr. Gray had a prior
conviction for felony driving while under the influence (DUI).
12/21/2015RP 2-9, 21-25. Ultimately, Mr. Gray stipulated he had a
prior felony DUI, taking that issue away from the jury. 12/21/2015RP
24-25. Yet, throughout these discussions, the prosecutor steadfastly
held to her belief that she could tell the jury Mr. Gray had a prior
felony DUI, even after the stipulation had been entered. 12/21/2015RP
2-9, 21-25.

Despite these extensive discussions and the stipulation by Mr.

Gray that he had a prior felony DUI, the prosecutor in her opening



statement ignored the stipulation and told the jury Mr. Gray had a prior
felony DUI:

And I expect that you will receive a stipulation that [Mr.
Gray] did, in fact, have a prior felony DUI --

12/21/2015RP 34-35.

Contrary to the Court of Appeals’ decision, the inescapable
conclusion to be drawn from the prosecutor’s actions is that she
desperately wanted to tell the jury Mr. Gray had a prior felony DUI.
This conclusion necessarily flows from the arguments she made before
the trial court after Mr. Gray objected and the jury had been excused.
12/21/2015RP 36-39. Again and again, the prosecutor argued she had
the right to tell the jury that Mr. Gray had a prior felony DUI despite
the stipulation. 12/21/2015RP 37 (*Your Honor, it’s my understanding
in signing that stipulation was not that | was signing away my ability to
describe what the statute is as what it is [sic].”).

The prosecutor’s actions caused jeopardy to terminate. The
subsequent retrial of Mr. Gray for the same offense violated double
jeopardy. This Court should grant review and reverse Mr. Gray’s

conviction with instructions the matter be dismissed.



F. CONCLUSION

For the reasons stated, Mr. Gray asks this Court to grant review
and reverse his conviction with instructions to dismiss.
DATED this 7" day of July 2017.
Respectfully submitted,

s/Thomas M. Kummerow

THOMAS M. KUMMEROW (WSBA 21518)
tom@washapp.org

Washington Appellate Project — 91052
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

) = g2
STATE OF WASHINGTON, ) " No. 74718-5-1 — 52
) E "o
‘ = eT,
Respondent, )  DIVISION ONE - :4—‘.
P> Er
y ) . 200
JOSEPH SCOT GRAY, ) UNPUBLISHED - 22
‘ ° ) ‘ .t_.“:
Appellant. ) - FILED: June 12, 2017
) .

COX, J. - Joséph Gray appeals his conviction on retrial for actual physical
control of a motor vehicle while under the influence. Although Gray's first trial
ended in a mistrial caused by the prosecutor’é comments during opening
statements, these comments were not intendéd to pfovoke a mistrial.
Accordingly, his retrial did not violate double jeopardy. We affirm.

The State initially charged Gray with se‘cond degree driving while license
suspended, driving without an ignition interlock, and felony driving while under
the influence (DUI). Prior to trial, Gray entered guilty pleas to everything except
the felony DUI charge.

The defense offered to stipulate to the brior conviction element of felony
DUI. To avoid informing the jury that the prioriconviction was a DUI, Gray offered
to stipulate “to his legal status as someone with a prior conviction under [RCW]
46.61.502." He also proposed jury instructiong that did not name the prior
conviction. Defense counsel told the court “the purpose of the stipulation is to

sort of cleanse the prejudice that comes with ériminal history . . ..” The court

accepted the stipulation.



No. 74718-5-1/12

During opening statement, the prosecutor made the following remarks
about the elements of felony DUI:

At the conclusion of the proceedings, | will be back here with
my closing arguments and | will be asking you to return a verdict of
guilty when it comes to felony DUI. You'll be asked to return a
verdict of guilty for the DUI portion, but then you'll be given a
special verdict for felony DUI and you'll be asked to answer the
question whether or not Mr. Gray had a prior felony DUI conviction.

And | expect that you will receive a stipulation in the form
that he did, in fact, have a prior felony DUI.!"}

Defense counsel immediately objected. The court sustained the objection and
excused the jury.

Defense counsel then moved for a mistrial. Counsel argued that under
the stipulation, “we were not informing the jury that [Gray] has prior driving under
the influence convictions. ... The jury has now been told the nature of that pri;)r
conviction.” The prosecutor responded that “tljis Was not intentional on my part
as | don’t believe that there was explicit argument as to redacting the term
felony.” The court explained that the stipulatiqn was not “redacting the term
felony but the term DUL.” The prosecutor, however, stated that she still had the
burden to prove all the elements of the oﬁeﬁsé and that she believed the
stipulation allowed her to explain the prior conviction elemenf to the jury:

[PROSECUTORY]: Your Honor, it's my uhderstanding in signing that

stipulation was not that | was signing away my ability to describe . .

. the statute . . . as whatit is.

THE COURT: Well, that was the Court's intent. Why do that if
we're not going to refer to DUI, refer to DUI in a DUI trial?

! Report of Proceedings (December 21, 2015) at 34-35 (emphasis added).

-2.



No. 74718-5-1/3

[PROSECUTORYI: Your Honor, the purpose of the stipulation is
certainly to sanitize the facts of the particular case, but it does not
relieve the State of its burden of proving every element beyond a
reasonable doubt. If the WPIC committee and if the jury
instructions state that it is a felony violation of that statute and
felony violation — and it is a felony prior driving-related offense, then
the State does need to prove that. | will reference our charging
document, our Information, our second -- sorry.

THE COURT: I've read your Information.

THE COURT: And | took care reading the Information only to use
the term 46.61.502 . . ..

[PROSECUTORY: . . . Your Honor . . . this was not an intentional
act of the State. | was merely explaining what that stipulation would
contain and it's part of my opening. The jurors are further
instructed, Your Honor, in concluding instructions —

THE COURT: Well, it lets the cat out of the bag at this point and
undoes everything the Court was trying to do with the motions in
limine and the stipulation.

[PROSECUTORY]: That was not my intent. That was not my intent,
Your Honor. | was merely trying to explain what the State would
have to be proving in our case.

The court ultimately granted a mistrial, stating:

THE COURT: Well, Counsel, you entered into a stipulation that the
defendant, Joseph Scot Gray, was convicted on September 29th,
2011, of a felony violation of RCW 46.61.502 in the State of
Washington. It didn't say a felony DUI.- We did that for a reason. |
drafted the language up. You agreed to it.

I've also provided you with an instruction to go with this which
includes the limiting instruction.

I've also drafted a special verdict form which asks the question
whether the defendant has previously been convicted of a felony
violation of [RCW] 46.61.502.



No. 74718-5-1/4

So | think it should have been clear to everybody that the intent was

not to refer to DUI but refer to the statute, the RCW, which contains

the DUI offense, to give the State the ability to prove that felony

offense but at the same time to provide the maximum protection for

the defendant for not admitting evidence that can be construed as

propensity evidence or propensity to commit the offense of DUI.

Given the motions in limine and the previous agreement to the

language of the stipulation, I'm going to grant the motion for a

mistrial, finding that there’s no way we can now unring the bell once

the bell of referring to felony DUI has been rung with the jury during

the opening statement. And | don’t thlnk it was intentional on

your part, but here we are.?

Following a second trial, a jury acquitted Gray of felony DUI but found him
guilty of the lesser included offense of actual physical control of a motor vehicle
- while under the influence. ‘

Gfay appeals.

DOUBLE JEOPARDY

The central issue on appeal is whether Gréy’s retrial was barred by double
jeopardy. Whether a retrial violates double jedpardy is a question of law we
review de novo.? We may review this claim for the first time on appeal .

The Fifth Amendment to the United States Constitution and article |,
section 9 of the Washington Staté Constitution prevent the State from putting a

person in jeopardy twice for the same crime. Asa general rule, double jeopardy

does not bar retrial after a defendant moves for a mistrial.® When, however,

2 |d. at 36-43 (emphasis added).

3 State v. Jackman, 156 Wn.2d 736, 746 132 P.3d 136 (2006).

4 RAP 2.5(a).

5 Oregon v. Kennedy, 456 U.S. 667, 672 73,102 S. Ct. 2083, 72 L. Ed. 2d
416 (1982).

-4-
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p\rosecutorial misconduct necessitates a mistrial and the prosecutor “intended to
‘provoke’ the defendant into moving for a mistrial,” “a defendant may invoke the
bar of double jedpa}dy" in a retrial .6

Gray contends the prosecutor’s commenfs show “her intent was to violate
the trial court’s order in limine in order to have‘ the court reconsider its ruling.” He
concludes the “prosecutor’s action caused jeopardy to terminate and the
subsequent retrial . . . violated double jeopardy.” The State claims Gray’s
contention “is a factual issue” and “by failing té raise [it] at the trial level, [Gray]
failed to preserve it for review.” Alternatively, the State contends the record
supports the court’s finding that the prosecutor did not intend to provoke a
mistrial.

We generally do not consider issues ra|sed for the first time on appeal.
RAP 2.5(a). There is an exception, however for manlfest errors affecting a
constitutional right. RAP 2.5(a)(3). An error is manifest if it is unmistakable,
evident or indisputable, and had practical and ‘identifiable consequences in the
trial.7 If the facts necessary to adjudicate the claimed error are not in the record
on appeal, manifest error cannot be shown and the error is not reviewable.®

We conclude the record is sufficient to review Gray’s double jeopardy
argument and that, even assuming the argument is otherwise reviewable for the

first time on appeal, it lacks merit. As discussed above, double jeopardy bars a

61d. at 679.
7 State v. Lynn, 67 Wn. App. 339, 345, 835 P.2d 251 (1992).
8 State v. McFarland, 127 Wn.2d 322, 333, 899 P.2d 1251 (1995).

-5-
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retrial only if the prosecutor intentionally provqked Castillo into moving for a
mistrial. During argument on the ‘mistrial motibn below, the prosecutor stated it
was not her “understanding that we were refréining from calling [the predicate
offense] a felony DUIL.” She emphasized that she had a different understanding
of the court’s pretrial ruling and repeatedly staied that she did not intentionally
violate the ruling. |

In granting a mistrial, the court told the prosecutor “I don't think it was
intentional on your part ... This finding is supportéd by substantial evidence in
the record. Gray'’s retrial did not violate doublé jeopardy. |

COSTS

The State seeks an award of costs on appeal under RCW 10.73.160. We
deny its request. | |

Appellate courts may deny a request for costs in a criminal case if the
appellant is indigent.® When a trial court makes a finding of indigency, that
finding continﬁes throughout review unless thé record shows that the offender's
financial circumstances have significantly improved.1©

Here, the trial court found Gray indigenf prior‘to trial and ordered that he

receive an appeal at public expense. The State offers nothing evidencing a

® State v. Sinclair, 192 Wn. App. 380, 389-93, 367 P.3d 612, review
denied, 185 Wn.2d 1034 (2016).

10 RAP 14.2; Sinclair, 192 Wn. App. at 393 (noting that the Rules of
Appellate Procedure establish a presumption of continued indigency).




No. 74718-5-I/7

significant improvement in Gray's financial circumstances. We exercise our

discretion to deny costs on appeal.

We affirm the judgment and sentence and deny the State’s request for

costs on appeal. ‘ &’7( T
i ‘ N

WE CONCUR:

n—
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